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Come l'esperienza tedesca
puo aiutare il varo della
bad bank

di Carlo Milani

18/09/2015 10:09

Executive summary

Dopo molti mesi di dialogo tra le autorita italiane e quelle
europee l'accordo per il varo della bad bank non é stato ancora
trovato. Prendendo spunto dal meccanismo ideato in Germania
nel 2009 si potrebbe superare questa impasse.

Nonostante imolteplici incontri tra Ministero dell’Economia,
Banca d’ltalia egli uffici della Commissione Europea, ein
particolare quelli della commissaria danese alla
concorrenza Margrethe Vestager, il progetto della bad bank,
ovvero del veicolo finanziario incaricato di acquistare dalle
banche icrediti non piu esigibili, stenta ancora a partire. Lo
scontro riguarda in particolare la valutazione delle sofferenze: se
valutate a prezzo di mercato la bad bank non avrebbe alcuna
utilita, va quindi definito un algoritmo di calcolo per stabilire un
prezzo fair. Per la Commissione la differenza tra questo prezzo
e quello di mercato costituisce un aiuto di Stato, che pertanto
richiederebbe prima la partecipazione alle perdite dei creditori
bancari (azionisti, obbligazionisti e depositanti oltre il limite dei
100 mila euro). Non sembrano funzionare gli sforzi italiani per
far comprendere che lintervento avrebbe la funzione di
rimettere in moto il mercato dei crediti cartolarizzati (pressoché
scomparso dall’inizio della crisi) e non tanto quello di sostenere
ibilanci delle banche. Il ritardo con cui i Governi succedutisi
negli ultimi anni hanno abbracciato questa iniziativa, la ritrosia
con cui le banche hanno ammesso l'esistenza di un problema
sistemico sulla qualita dei finanziamenti (Barucci e Milani, 2015)
eil non brillante giudizio ottenuto dagli istituti di credito
domestici in occasione degli ultimi stress test, spingono
probabilmente la Commissione anon credere pienamente in
questa tesi.

L’esperienza tedesca

Un'ipotetica strada potrebbe essere quella di ricalcare
I'intervento attuato dalla Germania quando, nel 2009, varo un
veicolo finanziario destinato ad acquisire dalle banche tedesche
private (per le banche pubbliche tedesche si & invece adottato un
meccanismo simile a quello poi utilizzato in Irlanda e Spagna,
con l'acquisto da parte della societa veicolo dei titoli a prezzi
concordati) i cosiddetti titoli “spazzatura”, costituiti per lo piu da
crediti cartolarizzati (si veda per maggiori dettagli Deutsche
Bundesbank, 2009, e Freshfields Bryckhaus Deringer, 2009). Per
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evitare che il contribuente tedesco sostenesse il costo di questa
operazione il meccanismo che e stato ideato prevede che la
societa veicolo acquisisca i titoli spazzatura al prezzo iscritto in
bilancio, a cui eventualmente applicare uno sconto del 10%,
emettendo in cambio obbligazioni garantite dallo Stato. Queste
obbligazioni sono per0 senza scadenza e vengono interamente
rimborsate solo quando la societa veicolo avra recuperato per
intero il valore dei titoli ricevuti in gestione, eventualmente
reinvestendo le somme recuperate in altre attivita finanziarie.

\

Il vantaggio per gli istituti di credito e quello di sostituire un
asset illiquido, come le sofferenze, con obbligazioni del veicolo
che, avendo la garanzia statale, possono essere utilizzate come
collaterale presso la BCE per ricevere liquidita all’occorrenza.
Inoltre, per icriteri sui requisiti patrimoniali le sofferenze
determinano un alto assorbimento di capitale, stante la loro
elevata rischiosita. Sostituendoli con i titoli del veicolo si liberano
capitali che possono essere utilizzati per incrementare 1'attivita
creditizia e sostenere imprese e famiglie meritevoli di
finanziamento.

Applicazione all’Italia

In Italia un simile meccanismo potrebbe essere proficuamente
adottato per il tramite della Cassa Depositi e Prestiti (CDP).
Supportata da societa specializzate nel recupero di crediti, la
CDP potrebbe integrare le attivita della bad bank con quelle del
Fondo Italiano di Investimento, la cui finalita & favorire la
patrimonializzazione delle piccole e medie imprese ela loro
aggregazione (Corsaro, 2015). Immettendo capitali freschi nelle
PMI aventi buone prospettive di crescita, ma in difficolta per
aver subito l'effetto congiunto della peggiore recessione della
storia italiana e del credit crunch, queste potrebbero tornare in
salute, con vantaggio per l'intera economia e per la stessa bad
bank, che recupererebbe piu velocemente il valore delle attivita
gestite.

La banca che decida di partecipare a questo schema dovrebbe
pero pagare annualmente il costo della garanzia statale. In
aggiunta, e ipotizzando che il recupero del valore di cessione
delle sofferenze avvenga in un lasso di tempo molto lungo (anche
20 anni), gli istituti di credito dovrebbero accantonare riserve
attingendo ai dividendi. L’ammontare da accantonare potrebbe
essere stimato dalla Banca d’Italia valutando la differenza tra il
valore di cessione e il valore di recupero atteso. Trascorsi 20
anni, se la societa veicolo non avra ancora recuperato il valore di
acquisto, ele riserve costituite non saranno sufficienti, si
utilizzeranno gli utili prodotti negli anni successi per coprire
interamente la differenza.

La partecipazione al meccanismo dovrebbe essere volontaria,
come anche sottolineato recentemente dal Governatore della
Banca d’Italia (Visco, 2015). Utilizzando la sua moral suasion, la
Banca d’Italia dovrebbe comunque spingere tutte le principali
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banche ad aderire, portando in questo modo a una veloce pulizia
dei bilanci bancari. La “minaccia” per chi decidesse di mantenere
le sofferenze potrebbe essere quella di esigere un piu rapido
aggiustamento dei valori iscritti in bilancio ai prezzi di mercato.

Conclusioni

Lo schema proposto in questo articolo risolverebbe l'attuale
impasse con la Commissione. Infatti, per i contribuenti non ci
sarebbe alcun costo, anzi sarebbero piu evidenti i vantaggi in
termini di minori oneri economici e sociali derivanti dal poter
riportare in bonis PMI in momentanea difficolta.
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EIOPA on transferability of
vested pension rights

di Silvia Dell’Acqua

18/09/2015 09:58

Portability of pension rights is a major issue in EU Social-Policy:
the increasing mobility of the workforce has made the issue of
transferring pension rights nationally and across borders
extremely relevant for many employees and in the recent past
this topic has been discussed at length. Occupation pension
rights can be theoretically transferred in the form of assets,
vested rights or cash equivalent, but practically the latter is what
is actually transferred.

Although the proposal for a Directive on improving the
portability of pension rights (2005) included the right of the
member to transfer his occupational pension rights to the
scheme of another employer, the adopted Directive 2014/50/EU
contains no provisions on transferability. It however states that
Member States should endeavour to improve it, particularly
when introducing new pension schemes. Up to now, Member
States have been actively considering measures to foster
transferability of vested pension rights and further efforts will
follow the transposition of the Directive, whose deadline is 21
May 2018.

Finally, the European Commission asked EIOPA to provide inputs
and advices on this topic. On the 2™ of July 2015 the Authority
published a Report on “Good Practice on individual transfers of
occupational pension rights” with the aim of identifying the main
impediments and finding measures to overcome them as well as
promoting transparency on national legal rules and market
practices.
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This is an overall picture of the current market situation

- Different transfer regimes adopted in the Member States reflect
various levels of importance given to the occupational pensions
(coverage and amount of retirement benefits) and diverse labour
markets (job turnover, dismissal law - transfers are more
relevant if members change jobs more often).

- Where transfers are permissible, in the majority of Member
States there are legislative rules for the calculation of
transferred values. Usually the same rules apply for both
domestic and cross-border transfers. In case of transfers
between Defined Contribution plans (plans where the amounts to
be paid as retirement benefits are determined though a formula
based on employees earning/years of service), the transfer value
typically represents the cash value of the member’s holdings in
the scheme; while for transfers where at least one of the schemes
involved has a Defined Benefit plan (plan where the sponsor has
the only duty to pay a specific contribution to the plan on the
employee behalf, usually expressed as a percentage of his
salary), certain actuarial assumptions are followed to establish
the monetary equivalent of the vested rights.

- Differences among tax regimes and tax treatment of
transfers/capital pay-out are one of the major impediments,
especially for cross-border transfers. Although transfers are
usually not subject to tax, for cross border transfers there might
be issues of double taxation due to the substantial differences
between Member States’ tax treatment (TEE/EET/ETT approach).
To address this problem, double taxation agreements exist in
a number of Member States, primarily in the EEA countries.

EIOPA did not provide any advice on whether a transfer may be
preferable to the simple preservation of dormant rights: any
choice should consider all relevant specificities of the case, such
as the personal circumstances of the pension rights holder, the
nature of the transferring and receiving schemes, the applicable
national laws. The Authority identified the following list of Good
Practices, which have to be interpreted as principles to be
followed rather than legally binding rules: some of them may not
be readily applicable in certain Member States because of the
nature of the individual legal framework.

1. Good Practice 1: Voluntary transfer agreements

Voluntary agreements can improve transfers especially if the
statutory regulation is vague or does not exist at all: relevant
stakeholders (pension institutions, social partners etc.) should
agree on a common régime for transfers in line with the statutory
framework (supervisory law, data protection, tax law, antitrust
law etc.).

2. Good Practice 2: Objective criteria for reasons to
suspend a transfer

To safeguard the interest of the scheme member and its right to
transfer, any reasons foreseen in the transfer régime to suspend
a transfer should be clearly formulated in advance and
accompanied by objective criteria indicating when these are met.
Such reasons could be the financial sustainability of the schemes
involved and/or other negative impacts for the remaining scheme
members. In fact, when transfer amounts are high or
concentrated in a short period of time and not sufficient assets
are transferred to cover the associated rights (due to different
actuarial methods used by schemes involved), the receiving
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scheme can become underfunded and may not be able to pay
benefits to remaining scheme members.

3. Good Practice 3: Equal treatment of domestic and
cross-border transfers

Cross-border transfers should not be subject to stricter
regulations/requirements than domestic transfers are. Generally
Member States set the same requirements, in line with the
“single market philosophy”.

4. Good Practice 4: Timeframes for in- and out-transfers

Transferring scheme should allow for a sufficiently long period to
request an out-transfer and any limit should start when there is
an actual possibility to transfer. Scheme members should be
allowed to request an in-transfer of their supplementary pension
rights at any time during their membership in the new
scheme/pension institution. Too strong limitations usually lead to
scheme members detriment

5. Good Practice 5: Content of information to scheme
member

To make an active decision whether to transfer, scheme
members should be informed about all the relevant aspects:
transfer value, transfer options, procedures, timeframes, impact
of the transfer on benefits, tax implications and other specific
risk coverages, especially the ones which may be lost as a result
of the transfer. Reductions and costs associated with a transfer
should be clearly stated as well to give a full picture of the
returns on the pension products. Information should be correct,
understandable, not misleading and disclosed based on a
“layering approach” (key questions should be answered in the
first layer, further questions in the deeper ones) as, from the
latest insights of behavioural economics, people have limited
time and motivation to be involved in retirement planning.

6. Good Practice 6: Automatic delivery of information

To prevent members to miss the deadlines to transfer their
rights, they should be automatically provided with the relevant
information upon the termination of the employment
relationships.

7. Good Practice 7: Online tool/portal to gather pension
information

Scheme members should be provided with an access to an online
tool/portal where relevant and maybe additional information
concerning their transfers are recorded. EIOPA may explore
further this GP as part of awider project, looking at
communication channels and tools used to convey pension
information.

8. Good Practice 8: Access to advice

Not all scheme members are sufficiently financially literate to
understand and assess information and may benefit from
personalised advices (implications of transferring, comparison of
benefits). Schemes should inform scheme members about the
possibility and/or need to get specific advice.

9. Good Practices 9: Charges, if any, to reflect the actual
work necessary

In cases where the scheme member is charged for the transfer,
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the charges should reflect the actual work necessary to carry out
the transfer. This does not preclude lump sum charges as long as
they reflect actual costs. The large differences among Member
States in the amount charged are in fact related to the
complexity of the transfer rather than to the transferred amount.

10. Good Practice 10: Direct communication between the
schemes on transfer execution

Regarding the transfer execution, where possible, schemes
should communicate directly with each other instead of via the
member; the member should communicate only with one of the
two schemes. If it wasn’t like that, there would be a disincentive
effect on members seeking to transfer their pension rights and
there would also be an increase in the costs associated with
transferring, with an indirect effect on their affordability.

11. Good Practice 11: Reasonable timescales for the
execution of transfers

The time taken to complete transfers can be regarded as an
impediment to their efficient and effective processing.
Timescales should be defined and reasonable compared to the
work involved in completing a transfer; they should be
appropriate for the process and tasks required without
unnecessary delays.

12. Good Practice 12: Identification of receiving scheme
especially for cross border transfers

There should be a mechanism (e.g. a register) or other practices
(e.g. questionnaires, checklists of criteria) to help the
transferring scheme to identify with legal certainty whether the
receiving scheme meets the necessary criteria to be eligible to
receive a transfer, especially for cross-border transfers. In fact,
although the check is straightforward for most of the domestic
transfers, it can be difficult for cross-border cases, because
registers of pension institutions tend to be in local foreign
language and may not contain sufficient details.

13. Good Practice 13: Safeguarding the right to transfer
over right to capital pay-out

Looking at the current market practice, it seems that a capital
pay-out may even figure as an impediment to transfer (besides of
being an alternative to transfer): following the 2014/50/EU
Directive, this practice shall cease to exist.

The scheme members’ rights to transfer should be prioritized
over the right of the scheme to (unilateral) capital pay-out. In
case of the pay-out of small pension pots the interests of the
pension institution regarding a cost efficient administration and
the interest of the member to build up a pension has to be
balanced. If members bear the costs and charges for the
transfer/capital pay outs, their interests should prevail. In an
automatic transfer régime, members should have the right to
reject the transfer.

EIOPA did not included in the list the so called “pot follows
member” approach: an automatic transfer of small pension
entitlements which are disadvantageous to be kept by the
scheme member’s perspective.
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al cun nodo i nformazioni o consulenza per investinmenti, attivita

Discussione sugli orizzonti (iservata, a sensi delle |ego vigenti, @ soggelt] awori zzati
temporali per il periodo di

liquidazione

15/09/2015 09:32

L’ESMA ha aperto una discussione sugli orizzonti temporali per il
periodo di liquidazione (regolamento 153/2013). Commenti
potranno essere inviati entro il 30 settembre.

Documento

Report sul funzionamento
dell’EMIR

15/09/2015 09:25

L'ESMA ha pubblicato 4 report sul funzionamento dell’EMIR,
fornendo anche consigli sulla revisione della normativa.

Comunicato stampa Report 1 Report 2 Report 3 Report 4

Consultazione sugli
identificatori unici della
transazione

15/09/2015 09:18

CPMI eIOSCO hanno aperto una consultazione sugli
identificatori unici della transazione. La consultazione & aperta
sino al 30 settembre.

Comunicato stampa Documento per la consultazione

Consultazione su ‘elementi
chiave dei derivati OTC’

15/09/2015 09:14

CPMI eIOSCO hanno pubblicato un documento per la
consultazione su ‘armonizzazione di un primo lotto di elementi
chiave dei derivati OTC’. E’ possibile inviare commenti sino al
9 ottobre.

Comunicato stampa Documento per la consultazione
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